ORDER OF THE STATE OF WISCONSIN NATURAL RESOURCES BOARD
REPEALING, RENUMBERING, RENUMBERING AND AMENDING, AMENDING, REPEALING
AND RECREATING AND CREATING RULES

The statement of scope for this rule, WT-11-12, was approved by the Governor on May 29, 2012,
published in Register 678 on June 14, 2012, and approved by the Natural Resource Board on June 27,
2012. The Governor approved this rule on March 17, 2016.

The Wisconsin Natural Resources Board proposes an order to repeal NR 106.03 (10), and (11), 106.05
(8) (note), 106.145 (9) (b) (note), 106.32 (2) (b) 2. (note) and (3) (a) 4. a. (note), 106.34, 106.36 (3)
(note), and (4), 106.37 (1) (note), (2) (note), (3), and (3) (note), 106.38, 106.88 (1) (note), (4), and (6),
106.91 (note); to renumber NR 106.03 (1); to amend NR 106.03 (13), and (14), 106.04(1) (intro.),
106.05 (1) (c), 106.06 (3) (c) (intro.), 4, 5, and 7 (intro.), 106.07 (8), 106.09 (3) (b) (intro.) and 1,
106.115 Table 1 (title), and Table 2 (title), 106.32 (2) (b) (intro.), and 2, (3) (a) 4 .a., 106.36 (3) Table 1
(title), 106.37 (1), 106.55 (6) (a) Table 1 (title), 106.62 (intro.), 106.75, 106.83 (2) (c), 106.87 (1), 106.91,
212.01, 212.02 (2), 212.03 (intro.), (3), (12), (22), and (24), 212.12 (2) (d), 212.40 (2) (intro.), (b), and
(c), 212.60 (1) (intro.), (b), (d), (e), and (g), 212.70 (1) (a), and (b), 212.70 Table 5m (title), 217.14 (2)
and (3); to repeal and recreate NR 106.05 (8), 106.06 (3) (b), 106.07 (2), (3), (4), and (5), 106.08,
106.09 (2) (e), and (3) (c), 106.33, 106.37 (2), 106.88 (1), (2), (3), and (5), 106.89, 212.02 (1); and to
create NR 106.03 (1g), (2m), (notes), (5m), and (13m), 106.04 (3m), 106.06 (3) (bm) and (e), and (4) (f),
106.07 (1) (title), and (6) (title), (7) (title), (8) (title), (9) (title), and (10), 106.09 (2) (e) (note), (2) (f), (3)
(c) (note), and (3) (d), 106.11 (note), 106.32 (2) (e), 205.03 (9g), 205.065 and 205.066, NR 212
Subchapter | (title), NR 212 Subchapter 11 (title), NR 212 Subchapter 111 and (title) relating to WPDES
permit implementation, TMDL implementation, and TMDL development and affecting small business.

WT-11-12

Analysis Prepared by the Department of Natural Resources

1. Statute Interpreted: Chapters 227 and 283, Stats.

2. Statutory Authority: Sections 227.11, 283.11, 283.13, 283.15, 283.31, 283.35, 283.41, and 283.45,
Stats.

3. Explanation of Agency Authority:

Chapter 283, Stats., grants authority to the department to establish, administer and maintain a Wisconsin
Pollutant Discharge Elimination System (WPDES) Permit Program consistent with the requirements of
the federal water pollution control act of 1972, commonly known as the Clean Water Act. More
specifically, s. 283.11(1), Stats., authorizes the department to promulgate by rule effluent limitations and
standards for any category of point sources established by the U.S. Environmental Protection Agency
(EPA) and for which EPA has promulgated effluent limitations and standards. In addition, s. 283.13,
Stats., authorizes the department to establish technology-based effluent limitations as well as more
stringent water quality-based effluent limitations to comply with any state or federal law, rule or



regulation. Section 283.15, Stats., authorizes variances to water quality-based effluent limitations. Section
283.31, Stats., provides authority to issue permits that require compliance with effluent limitations and
standards for point source discharges to surface waters. General permits conveying coverage to multiple
point sources can be issued pursuant to s. 283.35, Stats. Section 283.45, Stats., grants authority to develop
permit fact sheets to accompany the WPDES permit. The department also has general authority to
promulgate rules under s. 227.11 (2) (a), Stats., that interpret the specific statutory authority granted in ch.
283, Stats.

4. Related Statutes or Rules:

These rules relate directly to the WPDES permit program that regulates wastewater discharges. Chapters
NR 106 and NR 212, Wis. Adm. Code, relate to permit processing and permit issuance procedures.
Chapter NR 205, Wis. Adm. Code, contains general provisions applicable to the WPDES permit program.
Chapters NR 106 and NR 205, Wis. Adm. Code, are also being updated in rule packages WT-13-12, WT-
12-12, and WT-31-10. The following board order complements updates made in these other rule
packages.

5. Plain Language Analysis:

The purpose of the proposed rule is to ensure that the state’s regulations relating to WPDES permitting,
total maximum daily load (TMDL) implementation, and TMDL development are consistent with federal
regulations. On July 18, 2011, the department received a letter from the EPA identifying 75 issues and
potential inconsistencies with Wisconsin’s authority to administer its approved WPDES permit program.
Modifications to chs. NR 106, NR 205, and NR 212 are necessary to address several issues identified in
the EPA letter. Minor clarifications and corrections are also needed in these chapters.

Specifically, the proposed rule revisions perform six overall functions: modify the procedures used to
calculate water quality-based effluent limitations for toxic substances; change how effluent limitations for
toxic substances are expressed and when they are included in WPDES permits; modify the procedure
used for determining when whole effluent toxicity (WET) limitations are required in WPDES permits;
create a framework to develop and implement TMDLs; clarify and modify procedures for granting
compliance schedules; and other modifications. The proposed changes are briefly described below.

Calculation of Water Quality-Based Effluent Limitations (Issues 2, 28, and 35)

The proposed rule creates a new methodology for calculating acute fish and aquatic life water quality-
based effluent limitations for toxic substances to address issue 28 in EPA’s July 18, 2011 letter. This
change is necessary to conform to 40 CFR 122.44(d)(1)(vii)(A) and to ensure that Wisconsin’s permitting
program is adequately protecting fish and aquatic life from acute toxicity effects in low dilution
situations. Specifically, the rule creates a mass balance approach to calculate acute fish and aquatic life
water quality-based effluent limitations in low dilution conditions using 1-day 10-year hydrologically-
based low flow data (1Q10).

This rule package also proposes changes to the specific provisions relating to the imposition of ammonia
water quality-based effluent limits in permits to address issue 35 in EPA’s letter. Under current laws,
WPDES permits may not include ammonia limitations when they exceed 20 mg/L in the summer and 40
mg/L in the winter. This provision does not conform to the requirements in 40 CFR 122.44(d) and was
determined invalid in MEA v. WDNR, Case No. 12CV3654. This rule revision proposes to delete this
provision and base all permitting decisions for ammonia on a reasonable potential analysis in
conformance with existing reasonable potential procedures for ammonia in ch. NR 106.

Other proposed changes are included that are clarifying in nature. Specifically, the rulemaking seeks to



clarify DNR’s ability to:

» Establish effluent limitations on internal waste streams (Issue 2 — 40 CFR 122.45 (h))

« Include mass limitations in addition to concentration based effluent limitations (Issue 2 — 40 CFR
122.45(f))

+ Express water quality-based effluent limitations for metals as total recoverable (Issue 2- 40 CFR
122.45(c))

Expression and Inclusion of Effluent Limits in WPDES Permits (Issue 2, 30, 34, 40, 41 and 70)

The proposed rule modifies how water quality-based and technology-based effluent limitations are to be
expressed in WPDES permits in order to comply with the requirements in 40 CFR 122.45(d) and
applicable EPA guidance. Specifically, federal law and guidance requires that weekly average and
monthly average limitations be included in WPDES permits for a given pollutant whenever limitations are
determined to be necessary for continuous discharges subject to NR 210 - mainly publicly-owned
treatment works (POTWSs). Daily maximum and monthly average limitations are required in WPDES
permits for a given pollutant whenever limitations are determined to be necessary for continuous
discharges not subject to NR 210 (e.g. industrial discharges). Changes to s. NR 106.07 are made to
address this issue. There is an exception to 40 CFR 122.45(d). The department may choose to not express
limits as specified in 40 CFR 122.45(d) if it is impracticable. The department made a demonstration for
phosphorus limitations that expression of water quality-based limits as specified in 40 CFR 122.45(d) was
impracticable, and EPA approved the state’s impracticability demonstration. Changes to NR 217.14 are
proposed to conform to this impracticability demonstration.

This rule package does not change the reasonable potential procedures in s. NR 106.05, Wis. Adm. Code.
However, clarification was provided to explicate that any water quality-based effluent limitation, which
has the reasonable potential to be exceeded, will be included in the WPDES permit (Issue 40). This rule
also clarifies the department’s authority to include a water quality-based effluent limitation absent
representative effluent data for a pollutant (Issue 70).

Whole Effluent Toxicity (WET) (Issue 2, 10, 42, and 74)

EPA over-promulgated Wisconsin’s WET reasonable potential procedures used for discharges to the
Great Lakes Basin on December 6, 2000 at 40 CFR 132.6(j). This issue was included in issues 10 and 74
of EPA’s July 18" letter. To conform to the requirements of the Great Lakes Initiative (GLI) (40 CFR
132.6 (j), and 40 CFR part 132, Procedure 6 Appendix F, Paragraph D), the proposed rule modifies the
reasonable potential process used for determining whether WET limitations are required in WPDES
permits. Specifically, the proposed methodology utilizes a reasonable potential multiplication factor to
convert the calculated effluent toxicity value to the estimated 95" percentile toxicity value. In addition to
these changes, this rulemaking provides clarification to situations where chloride limitations are included
in WPDES permits in lieu of WET limitations (Issue 42), and requires that WET permitting decisions be
made whenever representative WET data is available (Issue 74). The proposed rule revision also seeks to
clarify the averaging period of WET limitations (Issue 2). The WET procedures will apply statewide.

TMDL Development and Implementation (Issue 10)

In 2000, EPA disapproved of Wisconsin’s TMDL development program for toxic compounds, and other
pollutants subject to GLI regulations discharged into the Great Lakes Basin and promulgated 40 CFR
132.6(h). To conform to the requirements of 40 CFR 130.7 and the GLI at 40 CFR part 132, Appendix F,
the proposed rule revision seeks to create NR 212 subchapter 11 to describe acceptable TMDL
development procedures and to clarify procedures used to implement approved TMDLs in WPDES
permits. Specifically, this rule provides general allocation procedures for TMDLSs developed in the Great
Lakes Basin as well as in other basins in the state, and provides procedures for deriving TMDL-based
limitations, and public participation opportunities. These changes seek to address the TMDL component




of issue 10 in EPA’s comment letter.

Compliance Schedules (Issues 31, 32, 37, and 40)

This rule revision proposes several changes to compliance schedule provisions for chloride, ammonia,

and secondary values. These adjustments are intended to address part of issues 31, 32, 37 and 40 in EPA’s
comment letter. These changes will clarify that a compliance schedule must be an enforceable sequence
of actions or operations leading to compliance with an effluent limitation, and clarify that compliance
schedules can only be granted if it is demonstrated that an existing point source can’t comply with a
permit limitation upon permit reissuance.

Currently, Wisconsin law allows additional time to be added to an ammonia compliance schedule at ss.
NR 16.332(2)(b)(2), NR 106.32(3)(a)4.a, and NR 106.37(2-3), Wis. Adm. Codes, for the purposes of
gathering additional data. As currently written, these provisions do not conform to the requirements of 40
CFR 122.47 and were determined invalid in Court Case No. 12CV3654 MEA vs. WDNR. This rule
revision proposes to delete portions of these sections so that time cannot be added to a compliance
schedule for the purposes of collecting additional data. Revisions are also proposed to clarify that a
WPDES permit may be modified if an alternative ammonia limitation is approved by WDNR during the
term of the permit or at the time of permit application. These modifications are subject to antidegradation
requirements in ch. NR 207, Wis. Adm. Code.

Although compliance schedules cannot be extended for the purposes of data collection in most instances,
40 CFR Part 132, Appendix F, Procedure 9, does allow time to be added to a compliance schedule for the
purposes within the Great Lakes basin for limitations based on secondary criteria. Section NR 106.07(8),
Wis. Adm. Code, which authorizes an extension in the compliance schedule for secondary values, is
amended to clarify that this extension is only available for point sources within the Great Lakes Basin.
This change addresses issue number 32 in EPA’s letter.

Other (Issues 36, 38, 39 and 43)

Several changes are recommended to clarify EPA’s role in the approval of variances to water quality
standards and clarifications to variance procedures for chloride and ammonia water quality-based effluent
limitations (issues 38, 39 and 43). These changes do not inhibit an individual permittee’s ability to request
a chloride or ammonia variance, but are solely meant for clarification purposes. This rule also repeals the
initial variance procedures for ammonia water quality-based effluent limits as specified in s. NR 106.38,
as these procedures are no longer applicable since the date for the initial variance has lapsed. Again, this
change does not affect a point source discharger’s ability to request an ammonia variance. This rule
revision also clarifies that increases in permit limitations that have become effective in a WPDES permit
are subject to antidegradation procedures in ch. NR 207, Wis. Adm. Code. The specific rule provisions
regarding the application of antidegradation procedures to increased ammonia limits were also deleted to
address issue 36 in EPA’s comment letter. Other minor clarifications and corrections are also
recommended in the proposed revisions.

6. Summary of, and Comparison with, Existing or Proposed Federal Statutes and Regulations:
The purpose of this rule package is to conform to existing federal regulations and improve continuity
between state and federal requirements. No proposed federal regulations are applicable for this rule
package. Specific federal laws that this rule seeks to conform with include:

» 40 CFR 122.44(d) which provides that water quality-based effluent limits (WQBELSs) must be
derived from and comply with water quality standards and designated uses;

* 40 CFR 122.45 which addresses a variety of issues including the duration over which effluent
limitations are to be expressed, internal waste streams, and mass limitations;



* 40 CFR 122.47, which specifies the protocols and restrictions for establishing compliance
schedules in WPDES permits for pollutants including ammonia and chloride;

* 40 CFR Part 132, Appendix F, Procedure 9, which authorizes compliance schedule extensions
within the Great Lakes Basin;

* 40 CFR, Part 132, Appendix F, Procedure 3, pertaining to TMDLs in the Great Lakes Basin;

» 40 CFR, Part 132, Appendix F, Procedure 5, pertaining to establishing WQBELSs in the Great Lakes
Basin; and

* 40 CFR, Part 132, Appendix F, Procedure 6, pertaining to whole effluent toxicity in the Great
Lakes Basin.

Calculation of Water Quality-Based Effluent Limitations (Issue 28, 35, 36, 40, 42, 43, 70, and 74)

40 CFR 122.44(d)(1)(vii)(A) states that effluent limits must be established using a calculated numeric
water quality criterion for the pollutant which will attain and maintain applicable narrative water quality
criteria and will fully protect the designated use. Under existing Wisconsin law, acute water quality
criteria may be exceeded in a stream or river in low stream flow situations. To address this apparent
discrepancy, a new method is proposed for calculating water quality-based effluent limitations based on
acute toxicity effects to fish and aquatic life. Additionally, adjustments to the limit calculation procedures
for chloride and ammonia were made to conform to these requirements. These changes specify that
chloride and ammonia limitations will be included in WPDES permits whenever these limitations are
determined to be necessary through reasonable potential. The proposed rules also address how WET
limitations and chloride limitation interact to meet the requirements of 40 CFR 122.44(d).

Expression and Inclusion of Effluent Limits in WPDES Permits (Issue 2)

40 CFR 122.45(d) stipulates that permit limitations be expressed as weekly average and monthly average
limitations for continuous POTW discharges, and maximum daily limitations and monthly average
limitations for all other continuous discharges, unless impracticable. Additionally, EPA provides a
methodology for calculating and expressing limitations in conformance with 40 CFR 122.45(d) in the
“Technical Support Document for Water Quality-based Toxic Control” (March 1991). The proposed rule
revisions comply with these requirements by creating a methodology and process for calculating water
quality-based effluent limits and expressing all permit limits in Wisconsin. This methodology draws from
the Technical Support Document as well as the toxicological data and intent of the water quality criteria
to ensure that permit limits are adequately protective of Wisconsin’s surface water and designated uses,
without being overly restrictive. This rule also maintains the ability to express limitations through other
averaging periods if an impracticability demonstration is made. 40 CFR 122.45 also includes
requirements for establishing effluent limitations for internal waste streams, mass limitations, and other
issues. Revisions are proposed to include these federal requirements.

Whole Effluent Toxicity (Issue 10)

The GLI requires specific reasonable potential procedures be used to determine the need for WET
limitations for point source discharges in the Great Lakes Basin at 40 CFR part 132, Procedure 6 of
Appendix F. EPA over promulgated Wisconsin’s WET reasonable potential procedures in the Great
Lakes Basin on December 6, 2000 at 40 CFR 132.6(j) because Wisconsin’s existing program does not
comply with these requirements. Given this over promulgation, the Department has not been able to issue
WPDES permits to permittees with the potential to cause WET concerns in the Great Lakes Basin since
2000. If this issue continues to be unresolved, EPA may need to issue permits to these entities. The
proposed rule revision modifies the reasonable potential procedures used for WET limitations to address
this over promulgation.

TMDL Development and Implementation (Issue 10)
The GLI requires specific procedures for developing and implementing TMDLs in the Great Lakes Basin
at 40 CFR part 132, Procedure 3 of Appendix F. TMDL procedures are also specified at 40 CFR 130.7. In




2000, EPA disapproved of Wisconsin’s TMDL development program for toxic compounds, and other
pollutants regulated in the GLI and discharged into the Great Lakes Basin and consequently promulgated
40 CFR 132.6(h). The proposed rule revision creates a subchapter in NR 212 to address this over
promulgation and to conform to the federal requirements in 40 CFR 132.6(h) and 40 CFR 130.7.

Compliance Schedules (Issues 31, 32, 37, and 40)

Section 502(17) of the Clean Water Act (CWA), 33 U.S.C. 1362(17), defines a compliance schedule as an
“enforceable sequence of actions or operations leading to compliance with an effluent limitation”. 40
CFR 122.47 also establishes requirements for compliance schedules. A demonstration or data collection
that is intended to justify a change in an effluent limitation is not an action leading to compliance with a
final effluent limitation under the CWA. Therefore, the proposed rule revision recommends changes to
the ammonia and chloride compliance schedule procedures to conform to these requirements. 40 CFR
Part 132, Appendix F, Procedure 9, does allow time to be added to a compliance schedule for these
purposes for dischargers within the Great Lakes basin that have limitations based on secondary criteria.
Therefore, revisions are also recommended to the compliance schedule program for secondary values to
limit this authority to only discharges in the Great Lakes Basin in conformance with federal law.

Other

A variance is a revision to a water quality standard that must be supported on the basis of one of the
factors specified in 40 CFR 131.10(g), and requires EPA review and approval before it can be
implemented (40 CFR 131.21(c)). This rule revision proposes to clarify EPA’s role in reviewing
variances, and also provides clarification on chloride and ammonia variance procedures.

7. Comparison with Similar Rules in Adjacent States:

All the other EPA Region 5 states (lllinois, Indiana, Michigan, Minnesota and Ohio) are subject to the
EPA regulations. lowa and portions of the EPA Region 5 states that do not drain to the Great Lakes are
not subject to GLI requirements. Although Wisconsin’s program is consistent with federal law, it is not
directly comparable to the lowa implementation program, as Wisconsin is subject to these additional
federal requirements. A brief comparison of key states is provided below on the six key issues addressed
in the proposed rule revision.

Calculation of Water Quality-Based Effluent Limitations

All EPA Region 5 states and lowa appear to use the final acute value (FAV) and mass balanced approach
for calculating water quality-based effluent limitations to protect from acute toxicity effects on fish and
aquatic life. lowa, Indiana, and Ohio use a 1Q10 mass balance based approach for calculating these types
of water quality-based effluent limitations. Illinois, Michigan, and Minnesota also use a mass balance
based approach for calculating these water quality-based effluent limitations but do not specify the
specific stream flow data used in this equation in code. After a cursory review of available guidance, it
appears that 7Q10 data are used or alternative flow based on best professional judgment. Additionally,
none of these states have a 20 mg/L or 40 mg/L cap for ammonia limitations specified in code. It is noted,
however, that Michigan does have specific ammonia limitations codified for categories of point source
discharges. Therefore, repealing this provision would make Wisconsin’s program consistent with EPA
regulations, the other EPA Region 5 states, and lowa.

Expression and Inclusion of Effluent Limits in WPDES Permits

Michigan, Illinois, Ohio, and lowa express water quality-based effluent limitations derived from acute
toxicity impacts on fish and aquatic life as daily maximum limitations, and water quality-based effluent
limitations derived from chronic toxicity as monthly average limitations. Statistical methods are not
specified in Ohio or lowa for converting chronic water quality standards for toxic substances to monthly
average permit limitations. Michigan and Illinois, on the other hand, chose to codify portions of EPA’s




Technical Support Document to convert chronic water quality standards to monthly average limitations.
Human health limitations are solely expressed as monthly average limitations in these states.

These states do not provide a codified methodology for creating additional permit limitations if the
triggered water quality-based effluent limitations are not sufficient to meet the requirements of 122.45(d).
Minnesota and Indiana’s approach for expression and inclusion of effluent limitations in permits is
structured identically to 122.45(d). Minnesota does not provide a methodology in code for calculating
these limitations. Indiana, on the other hand, chose to codify EPA’s recommending methodology in the
Technical Support Document. The proposed rule revisions closely mirror Indiana’s approach for
calculating and expressing permit limits as this approach reflects the requirements of 122.45(d) and EPA
guidance. However, the proposed methodology also considers the averaging period used for deriving the
toxicity criteria and, therefore, differs slightly from the Indiana approach.

Whole Effluent Toxicity

Indiana, Michigan, and Ohio’s WET reasonable potential procedures were also over promulgated by EPA
on September 5, 2000 at 40 CFR 132.6(c). Indiana and Michigan updated their WET reasonable potential
procedures to be consistent with the GLI since the over promulgation. Michigan also specifies when
chloride or other pollutant limitations can be used in lieu of WET limitations similar to Wisconsin. Other
states do not specify this authority in code. It is not clear whether this action has satisfied EPA at this
time. Illinois chose to incorporate the requirements of Procedure 5 of Appendix F at 40 CFR 132 by
reference. Illinois uses an alternative method for WET data outside of the Great Lakes basin, however.
Wisconsin is proposing to apply the same procedure statewide. lowa does not appear to have specific
WET procedures in code. lowa is not subject to the GLI and is, therefore, not subject to the same federal
restrictions as Wisconsin.

TMDL Development and Implementation

TMDL develop and implementation procedures vary among the EPA Region 5 states. Minnesota, for
example, does not have any procedures in code for specifying TMDL development or implementation at
this time. Their current TMDL program relies solely on guidance. Michigan and Indiana have
promulgated general principles and procedures for developing and implementing TMDLSs that appear to
align with the requirements of the GLI. Indiana’s program solely applies to TMDLs within the Great
Lakes Basin, and not to discharges outside of the Basin. Indiana does specify general provisions for
calculating wasteload allocations in the absence of a TMDL and preliminary wasteload allocations for the
entire state, however. Ohio’s program incorporates by reference the requirements of 40 CFR 130.7.
Additional specificity is provided in Ohio’s TMDL procedures, but these do not align directly with the
requirements for the GLI. The Illinois TMDL program in the Great Lakes Basin is not specific at this
time, and was over promulgated by EPA on September 5, 2000 at 40 CFR 132.6(b). lowa does not appear
to have specific TMDL procedures in code. lowa is not subject to the GLI and is, therefore, not subject to
the same federal restrictions as Wisconsin.

Compliance Schedules

All EPA Region 5 states and lowa specify their authority for granting compliance schedules for toxic
substances in code, including ammonia and chloride. This authority aligns with the CWA, but these
programs have varying specificity provided in code. For example, Michigan and Illinois have specific
measures and time frames specified in code for their compliance schedules. They also provide that a
“reopener” clause can be included in a NPDES permit to modify the permit pending new data, but these
data collection efforts are not authorized as part of the compliance schedule. Additionally Michigan and
Illinois allow time extensions for the purposes of data collection in compliance schedule for water
guality-based effluent limitations derived secondary values. Illinois does not limit this extension to only
Great Lake discharges, however. Indiana and Minnesota’s compliance schedule authority, on the other
hand, is more generically stated compared to Michigan and Illinois, and solely defines what a compliance
schedule is and what the maximum duration of a compliance schedule may be.




Other

All water quality standard variances must be approved by EPA. Some states including Illinois, lowa, and
Minnesota do not specify this approval authority in code. Other states such as Michigan and Indiana do
specify this authority.

8. Summary of Factual Data and Analytical Methodologies Used and How Any Related Findings
Support the Regulatory Approach Chosen:

The methodology identified in this rule package is based on Clean Water Act and Great Lake Initiative
requirements and on EPA guidance including the Technical Support Document for Water Quality-based
Toxics Control (March 1991). PB91-127415.

9. Analysis and Supporting Documents Used to Determine the Effect on Small Business or in
Preparation of an Economic Impact Report:

DNR’s System for Wastewater Applications, Monitoring and Permits (SWAMP) was used to compile
existing WET data by permittee. These data were then analyzed to determine which of these permittees
would trigger a chronic or acute WET limitation based on the revised reasonable potential methodology.
Quotes from WET laboratories frequently used by point source discharges in Wisconsin were used to
provide a range of costs for WET testing and TRE studies. Shipping quotes were also gathered from
frequently used shipping companies, which included overnight and weekend shipping rates. Other costs,
such as staff time, are site-specific and difficult to approximate. Therefore, a 5% margin of safety was
added to the total costs projected to account for other potential costs.

10. Effect on Small Business (initial regulatory flexibility analysis):

Of the 126 WPDES permit holders that are believed to be economically and fiscally impacted by the
proposed rule revision, 43 dischargers are believed to be small businesses. The potentially impacted
businesses include food processors, cheese makers, and other small businesses like metal finishing plants
and manufacturers. WET laboratories are typically small business and would likely be positively
impacted by the revisions. Costs incurred by these small businesses are the result of increased WET
monitoring, and toxicity reduction evolution (TRE) studies. It is estimated that small cheese makers may
incur a fiscal impact of $83,000-$109,000, the impact to food processors may range from $51,000-
$65,500, and other small businesses may incur a cost between $24,000-$35,000. Flexibility has been built
into this rule to help minimize these economic impacts. Specifically, the rule package clarifies what WET
data should be used to make WET limitation determinations in WPDES permits. Additionally, this rule
provides flexibility on monitoring and reporting requirements for WET.

11. Agency Contact Person:
Amanda Minks

Department of Natural Resources
Bureau of Water Quality WQ/3
101 South Webster Street

P.O. Box 7921

Madison, WI 53707-7921
Amanda.Minks@Wisconsin.gov
608-264-9223
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12. Place where comments are to be submitted and deadline for submission:

Written comments submitted at the public hearing, by regular mail, fax, or email during the public hearing
comment period which ended on December 18, 2015. The department received comments from the
Wisconsin Legislative Council Rules Clearing House on December 2, 2015. The department completed a
response to comments received.

SECTION 1. NR 106.03 (1) is renumbered NR 106.03 (1r).
SECTION 2. NR 106.03 (19), (2m) and (notes), and (5m) are created to read:

NR 106.03 (1g) "AMZ" means acute mixing zone concentration based on presence of a zone of
initial dilution under s. NR 106.06 (3) (c).

(2m) "Deficiency toxicity" means a condition that exists when adverse effects occur to aquatic
organisms because concentrations of common ions are too low.

Note: Changes in the concentration of ions in surrounding waters can cause organisms to expend
too much energy trying to regulate the balance of water and dissolved materials in bodily fluids, and may
result in death.

Note: Examples of common ions are sodium, calcium, magnesium, potassium, etc.

(5m) "IC50" means the point estimate of the concentration of a toxic substance, wastewater
effluent or other aqueous mixture that would cause a 50% reduction in a nonlethal biological
measurement, such as reproduction or growth, of the exposed test organisms in a given time period.
SECTION 3. NR 106.03 (10) and (11) are repealed.

SECTION 4. NR 106.03 (13) is amended to read:

NR 106.03 (13) "TUa" or "toxic unit acute” means a value that is equal to 100 divided by the
LC50 £CG50-except as provided in s. NR 106.08 (6) (d).
SECTION 5. NR 106.03 (13m) is created to read:

NR 106.03 (13m) "TUc" or "toxic unit chronic" means a value that is equal to 100 divided by the
IC25 or the IC50 except as provided in s. NR 106.08 (6) (d).
SECTION 6. NR 106.03 (14) is amended to read:

NR 106.03 (14) "Whole effluent toxicity” or "WET" means the aggregate toxic effect of an
effluent as measured directly by a toxicity test.
SECTION 7. NR 106.04 (1) (intro.) is amended to read:



NR 106.04 (1) (intro.) General. Water-guality-based The department shall establish water quality-
based effluent limitations shal-be-established whenever categorical effluent limits required under s.

283.13, Stats., are less stringent than necessary to achieve applicable water quality standards specified in
chs. NR 102 to 105. Water guality-based quality-based effluent limitations for a point source shall be

specified in the permit for that point source.
SECTION 8. NR 106.04 (3m) is created to read:

NR 106.04 (3m) In lieu of imposing limitations at the point of discharge when imposition of
limitations at the point source discharge location is impracticable or infeasible, the department may
impose water quality-based effluent limitations on an internal waste stream before that waste stream
mixes with other waste streams or cooling water streams. Monitoring requirements as specified in s. NR
106.07 (1) shall also be applied to the internal waste streams in these instances.

SECTION 9. NR 106.05 (1) (c) is amended:

NR 106.05 (1) (c) If the department determines that a limitation based on an aquatic life acute or
chronic secondary value should be established in a permit according to the provisions in this section, a
permittee may request an alternative wetWET limit in accordance with s. NR 106.07 (7).
SECTION 10. NR 106.05 (8) is repealed and recreated to read:

NR 106.05 (8) If representative discharge data are not available for a substance, the department
may include water quality-based effluent limitations in a permit if, in the judgment of the department,
water quality standards will be exceeded if the discharge of the substance is not limited.

SECTION 11. NR 106.05 (8) (note) is repealed.

SECTION 12. NR 106.06 (3) (b) is repealed and recreated to read:

NR 106.06 (3) (b) To assure compliance with par. (a), the department shall calculate the water
guality-based effluent limitation for a substance using the following procedures whenever the background
concentration of the substance in the receiving water is less than the acute water quality criterion or
secondary value:

1. A limitation shall be calculated using the following conservation of mass equation whenever

sufficient site-specific data exist:
Limitation =(WQC) (Qs +(1-)Qe) — (Qs — fQe) (Cs)
Qe

Where:
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Limitation = Calculated limitation based on the acute toxicity criterion or secondary acute value
(in units of mass per unit of volume).

WQC = The acute toxicity criterion appropriate for the receiving water as specified in chs. NR
102 to 105 or the secondary acute value determined according to ch. NR 105 or as referenced in sub. (1)
(a)

Qs = Receiving water design flow (in units of volume per unit time) under par. (bm)

Qe = Effluent flow (in units of volume per unit time) as specified in s. NR 106.06 (4) (d)

f = Fraction of the effluent flow that is withdrawn from the receiving water, and

Cs = Background concentration of the substance (in units of mass per unit volume) as specified in
s. NR 106.06 (4) (e).

[NOTE to LRB: this is the same equation found in NR 106.06 (4) (b) (1) and formatted the
same.]

2. A limitation shall be calculated equal to the final acute value or secondary value as determined
in s. NR 105.05 for the respective fish and aquatic life subcategory for which the receiving water is

classified.

3. The department shall use the more restrictive calculated effluent limitation derived in subds. 1.
and 2. as the water quality-based effluent limitation. If the background concentration of the substance in
the receiving water is greater than the acute water quality criterion or secondary value for the substance,
then the procedure in sub. (6) shall be used to calculate the limitation.

SECTION 13.  NR 106.06 (3) (bm) is created to read:

NR 106.06 (3) (bm) The value of Qs of the receiving water for calculating effluent limitations in
par. (a) based upon the acute fish and aquatic life criteria or secondary values developed according to ch.
NR 105 shall be determined on a case-by-case basis. In no case may the Qs exceed the average minimum
1-day flow which occurs once in 10 years (1-day Q10) or if the 1-day Q10 flow data is not available, 80%
of the average minimum 7-day flow that occurs once in 10 years (7-day Q10).

SECTION 14.  NR 106.06 (3) (c) (intro.), 4., and 5. are amended to read:

NR 106.06 (3) (c) (intro.) Except as provided in-par—{d) sub. (2), water quality-based effluent

limitations as derived in par. (b) may exceed the final acute value or the secondary acute value within a

zone of initial dilution provided that the acute toxicity criteria or secondary acute values are met within a
short distance from the point of discharge. A zone of initial dilution shall only be approved if the
discharger demonstrates to the department that mixing of the effluent with the receiving water in the zone
of initial dilution is rapid and all the following conditions are met:

4. The acute toxicity criteria or secondary acute values sust-shall be met within 10% of the
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distance from the edge of the outfall structure to the edge of a mixing zone which may be determined in
accordance with s. NR 102.05 (3).

5. The acute toxicity criteria or secondary acute values shall be met within a distance of 50 times
the discharge length scale in any direction. The discharge length scale is defined as the square root of the
cross-sectional area of any discharge outlet. If a multiport diffuser is used, this the requirement must in
this subdivision shall be met for each port using the appropriate discharge length scale for that port.
SECTION 15.  NR 106.06 (3) (e) and (4) (f) are created to read:

NR 106.06 (3) (e) The department shall use the methodology in s. NR 106.07 (3) to (5) to
express water quality-based effluent limitations derived in this subsection as permit effluent limitations.
(4) (f) The department shall use the methodology in s. NR 106.07 (3) to (5) to express water
quality-based effluent limitations derived in this section as permit effluent limitations.
SECTION 16. NR 106.06 (7) (intro.) is amended to read:

NR 106.06 (7) (intro.) APPLICABILITY OF WATER QUALITY CRITERIA EXPRESSED AS
DISSOLVED CONCENTRATIONS. Effluent limitations may be est